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~,Iandated Territory in Time of War 

Beyond the requirements of the Covenant of the Lea~ue of 

Nations on the suoject of mandates, there is very little that 

is authoritative as to the status of mandated territory in 

time of war. 

In view of the above it is desirable for naval officers 

to l<:now the facts ab out mandates, just how much may be re-

.~arded as 3ettled, and as to the unsettled l)Oints what the 

ar'suments are for and against any particular course of action, 

in order that they may act intelligently should occasion arise. 

1here are several forms of mandates, ~enerally known as 

A, B, and C, whi.:!h 1,,vi 11 be taken up later. The problem of the 

naval offi~er is chiefly .:!oncerned with the C mandates, which 

include the "Pacific islands. The de~ree of authority of the 

mandatory nowe r varies in the three class es. It is to be under-

stood that this paper relates in the main to the problems arising 

under the C mandates. 

The Covenant of the ~eague of Nations is the source of 

authority for the mandates. The status of the mandated terri-

tories must be derived fro~ the Covenant. The Covenant is 

silent on their status in time of war. 

The territories under C mandates were former German 

colonies that were conquered in the World War by the Allied 

and Associated Powers. This was a fact, prior to the treaty, 

and has been maint2ined as such by the United States. For 

instance, Bainbridge Colby, Secretary of State, in a letter of 
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21 February, 1921, to the Council of the League of Nations, 

on the subject of the mandates that had been assigLed without 

the concurrence of the United States, writes: 

11As one of the "Principal Allied and Associated Powers, 

the United 3 ta tes has an equal concern and an inseparable 

interest with the other Principal Allied and Associated 

~owers in the overseas possessions of Germany and concededly 

an equal voice in their disposition''. (Journal of the Lea~ue 

0f Nations, 1921, p.138) 

ArtiJle 119 of t~e Treaty of Versailles is as follows: 

"Germany renounces in favor of the Principal Allied and 

Associated Powers all her ri~hts and titles over her oversea 

possessions 11
• Ylhile the United States did not ratify the 

treaty, her rights by conquest, as has been seen, existed 

prior to the treaty, and independent of it. The subsequent 

treaty between the ~nited States and Germany included in its 

terms the above hrticle 119, and there were simila~ clauses 

in the treaties with Austria and with Eu.:1.gary. 

Jlhe provisions establishing mandates are contained in 

Article 22 of the Covenant of the Lea~ue of Nations, which 

is a part of the Treaty of Versailles. The openin~ paragraph 

of this Article con tai11s the foll owinf!;: "To those colonies 

and territories which ...... are inhabited by peoples not yet 

able to stand by themselves . . . . . . , the re should be applied 

the principle that the well-being and development of such 

peoples form a sacred trust of civilization ...... " 
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The next pa ragraph states " tha t the tu telag;e of such 

.Jeo :?les should be en trusted to advanced nations", and that 

it " should be exercised by them as Mandatories on behalf of 

T'hen follow the paragraphs defining "according to the 

star-;e of develo:;:m1ent of the people 11 what have become known 

as A, B, and C maLdates. The last class C, as has been 

stated , includes the Pacific Islands. 1he clauses of inter -

est in the class C mandates contain the prohi lJi tion of a rms 

traffic, "and the prevention of the establishment of fortifi-

cations or ~ilitary and naval bases and of military training 

of the natives for other than police purposes and the defence 

of territory" . It is staten that Class C mandates "can be 

1)8st administered under the laws of the I..Candatory as integ r al 

portions of its territory". 

The final paraq:raphs re qui re the Manda to ry to r ender an 

annual report to the Council of the 1ea~ue , and state that 

the de~ree of authority, control or ad.rr.inistration, if not 

?reviously agreed upon by the Members of the League, shall 

be ex_plicitl~1 defined in each case by the Council. A perman-

ent Corr.rr:ission is con2tituted to receive and examine the annual 

reports and advise the Council on all matte r s relating to the 

observance of the mandates . 

The above provisions a r e all that the treaties or the 

Covenant of the Lea~ue have to say on the subject of the man -

dates . 'J:he last para~raphs place the Council of the Lea~ue in 
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a )Osition to settle all douhtful questions that r:-:ay arise in 

c onnec ti on vri th the au tho ri ty, control, or administration of 

the rr.anda to ry. The O'Jini ons of the Council the Te fore carry 

first impoTtance in the consideration of all such matters. 

Vf e ma:v pause he re and examine what li ::,;ht we have so far 

on the status of the mandated territories. In the first place 

all rio~hts and titles to these territories were renounc:ed in 

favor of the Allied and Associated ~owers. Thqse powers (ex-

~ept the United States) , acting to~ether in the peace treaty 

with their former eneffiies, created the Lea~ue of Nations, 

statei that the peoples of such of the colonies and territor-

ies qs we~e unable to stand by themselves formed a sacred 

trust of ~ivilization, that their tutelage should be entrusted 

to advanced nations, who should exercise this tutelage as 

1-!o.ndatoTies on lJehalf of the League, and that the degree of 

authority of the Hando.tory, if not a~reed on by the TJea~ue 

should be defined by the Counci:. The authority of the Man-

d~tory for the Band C mandates as laid down in the Covenant 

was alrencly niu.Jh curtailed in sueh matters as fortifications, 

mili tar;v n.nd naval bases, and the military trn.ir,inF; of the 

natives, and in the requirement that an annual report should 

be rendered to the Council of the Leap;ue . The present Handa-

tories were not desic:;nated by the T;ea~ue, but actually by the 

allied and associatej powers, later, in most cases, concurred 

in by the United StGtes . 

There is much dissJussion of what has become of the sover-

eignty of these colonies and territories. It was renounced by 
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the central powers, as we have seen, in favor of the allied and 

associated powers . Some of these powers, together with the 

former central 9owers, created the Lea~ue of Nations, declared 

that the people concerned were a trust of civilization, and 

that their tutela;;e should be exercised by mandatory povrnrs 

in behalf of the ~ea~ue. The location of the soverei~nty is 

thus hi~hly confused. 

A decision of Chief Justice Innes of the S,11Jreme Court 

of the South African Union in the case of ]ex v . Christian, 

1923, is sornetil'l'les quoted in this connecti:rn. 

"'~he leP:;al position of South-West Africa, and its Govern-

~ ent , under the Treaty of Versailles must now be briefly exa~ined. 

:!\y Article 119, Carmany renounced in favor of the -Principal Al-

l iei and Associated ~owers all ri~hts and titles over 

her over8eas possessions". (Here follows an arfsrnnent as to the 

difference beb!een "renounce in favor of" and "cede to", which 

are quite diffe~ent). "'.i:hey were not by Article 119 ceded to 

any of the Principal Powers, ...... the sL2;natories must have 

intended that such possessions should be dealt with as provided 

by Part I of tho Treaty; they Tie~e Jlacei at the disposal of 

the 1?rinci,al nowers merely that the latter mi~ht tqke all 

necessary steps for their administration on a mandat0ry basis . 

. . . . . . The ·00s Ltion in which the Princi;::ial Powers, the T;eae;ue 

and the ·1~ndatJry stand to one another is most vaguel~ 1 stated . 

'l'he main fnE;.tu.res are these: 1'heTe was no cession of the Ger -

man ~oss3ssions to the nrincipal Powers : there was merely a 

renunciation in their favor in order that such possessions 
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mio.ht be dealt with in accordance with the terms of the Coven

ant. And the ~rincipal ~owers became bound, as signatories to 

the treaty, to do everything necessary on their part to ~ive 

effect to the arran~ement". (British Year Book of International 

Law, 1925, pp.213-4). 

The drift of this argument is that by the same treaty Ger

many renounced in favor of, but did not cede, and the Principal 

Powers by si~nin~ the treaty, passed over to the Lea~ue and the 

various mandatory powers all the rights renounced by Germany. 

The ~rincipal Powers thus ceased to be interested. But the 

United States, one of the Principal Powers, did not ratify the 

treaty, and yet her ri~hts still remain. The ri~hts of the 

~rincipal ~owers in fact existed before the treaty was si~ned; 

and those of them that si~ned it, as also the former central 

powers, hy the terms of the treaty merely passed over the ad

ministration of these te rri tori es to the T,eap;ue and the Uanda

to ries. The ar~ument is thus not convincing. 

The Council of tbe Lea~ue in 1920 approved the followin~: 

"Article 119 of the Treaty of Versail::..es transfers the sover

ei~nty over the former German overseas possessions to the Prin-

8ipal Allied and Associated ~owe rs", ( Journal of the League, 

3eptember, 192C, p.336). 1'his action of the Jou.ncil may be 

·tal':er1 t0 settle the original disposition of the soverei~nty. 

The relation of the mandatory powers to the mandated terri

tor;y came up before the Permanent Mandates Commission, June 10, 

1926. General Smuts in the South African Parliament in July, 

1925, had stated, 11We therefore have the power to ~overn South -



2236 
12 -2 8 -7-

West Africa actually as an integral portion of the Union" . To 

this the Handates Commission took exception, as follows : "The 

1fandates Co!Il.rr.ission had always interpreted para~raph 6 of 

Arti-::!le 22 nf the Covenant in the sense that the mandated terri-

tory should "be administered as if it were an inte~ral portion 

of the territory af the Ha~datory. According to the interpre-

tation, however, given by General Smuts to this passa~e. South-

West Africa c0nstitated a part of the Union of South Africa". 

(Minutes of the "?ermanent Mandates Commission, ninth Session, 

1926, pp.32,33). 

Another phase of the matter came up in 1927. The Handates 

Corr.cission reported an a~reement on the boundary between the 

mandated territory of South-iiles t Africa and An~ola (Portugal), 

the preamble to whict 0ontained the following: "And whereas 

undc r a mandate issued by tte Council of the League of Xa tions 

in pursuance of Article 22 of the Treaty of Versailles, the 

Government of the Union of South Africa, subject to the terms 

of the said mandate, possess soverei~nty over the rerritory of 

South-West Africa (herein referred to as the Territory) lately 

una.e:c the sov0reie;nty of Germany" . 

Cn this the Mandates Corr:rr.iss ion com:-:en ted as follows: 

"BqvinR: re~ard to the terms o~ the Covenant, tte Commission 

dou"bts whether such an ex1Jression, even vhen lirr:i ted by the 

phrase 1 sub,iect to the terms of the said mandate 1 as in this 

caoe , can he held to define correctly the relations existing 

between the mandatory Power and the te.,.ri tory ;Jlaced under its 

mandate 11
• 
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The re;_-)Ort of the I'.Ianda tes Commission was adopted by the 

Council , 7 Mar ch, 1927, and directed to be forwarded fo r the 

information of the Handatory Power . (Jou r nal of the Lea~ue 

of rations, April, 1927 , pp.347, 423, 426 ; Octobe r, 192 7, 

p . 1119) . 

The Prime liinister of the Union of 3outh Af r ica exp r essed 

himself to the same effect in the union ?a r liament , 11 March , 

1927: 

"I woula r.efe 1' the honorable mer:1"ber to the decision of 

the Supreme Court of Soath Africa (Ap1ellate Division) in the 

case of "lex v . Christian , A. D. 1924, at 1ae;e 122 , whe r ein it 

was laid ~own that 'the majestas or soverei~nty over South-West 

Africa resides neith8r in the urincipal Allied and Associated 

':lowers, nor in the T,eaa;ue of Nations, nor in the British Em1)ire , 

but in the Government of the Union of South Africa, which has 

full Jowers of administration and legislation (only limited in 

certain res::_:iects hy the l1andate)' . The Goverr:ment of the Union 

entirely adheres to this decision". 

There is no fu~l copy of this decision available . It was 

made by Zud~e de Villiers, at a later )eriod than the one by 

Chief Justice Innes , al r eady partially quoted, ani which will 

be more fully quoted later in explanation of majestas ("In 

3oman Law , the supreme authority of the state or _princ:e" . Lavi 

Dictiona r y) . At , r esent, it may be noted that Chief Justice 

Innes, in t~e ~srt of his o~inion to be ~uoted late r states : 

"It cannot ~)e so.id that the Jovernment of South-'.lest Africa is 

:::,assessed of mo..,iestas in tte full sense of tlrn.t term ; in other 
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words, it is not a sovereig;n and independent state 11
• Of course 

it will be noticed that Jud~e de Villiers refers to the Union 

of South ~frica as the soverei~n. and not the q:overnment of 

South-West Africa; but the Union of South Africa is also the 

~overnment of South-West Africa. 

J:he Mandates (jommiss ion commented on the views of the 

Prime Hinis te r of South Africa on the same lines as before, 

referrin~ to the ,rovisions of the Covenant and the Treaty, 

nnd previous decisions of the Council. "As re1sards terri tor-

ies under C mandate, the Commission desired further information 

concernin~ the views of the Government of the Union of South 

Africa on the question of its legal relationship to the man-

dated territory of South-1'/est Africa". 

'.rhe report of the Handa tes Commission was adopted by the 

Council 8 Septemher, 1927. ( Journal of the i:.eague of Nations , 

0ctober, 1927, pp . 1119-21, 1261-2) . 

Tn the puhljcations of the Lear:;ue of Nations so far re-

ceive~, the info!'mation desired from the Government of the 

Union of South Africa as a1)ove has not heen furnished. 

1?yofessor quincy Wriq:ht, in the American ,Journal of In -

ternational T,aw, 1923, W"t'ites : 

"The elementary rule of treaty interpretation is that 

the meanin~ intended by the parties prevails. Consequently 

if the makers of the Treaty of Versailles , in draftin~ Article 

XXII of the T,ear;ue of Nations Covenant, and if the Principal 

Allied and Associated Powers in assi~ning the ceded territory 

as mandates under the terms of that article expressed or implied 
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no intention of ~iving sovereignty to anyone, none was legally 

~iven". (American Journal of Inte:t'national Law, 1923, p.694). 

"It would seem that in law the mandated territories are 

not under the sovereignty of the mandatory, al though some 

critics have viewed tho system as a thin dis~uise for annex-

ation". (Ditto, p.695). As will be seen, this view seems to 

be at the bottom of most of the confusion as to tho status of 

~andated territories. 

"Tho present writer believes that there will be a close 

ap >roach to truth in ~scribin~ soveroi~nty of mandated torri-

tory to the mandatory actin's with the consent of the Council 

of the T,ea~ue". (Ditto, p.698). Here is another source of 

confusion. If he had said "the exercise of sovereignty", the 

meaning would have heon clearer. 

A~ain, the following year he writes: 

"Recent decisions seem to make it clear (1) that the man-

dated territories are not under the sovereignty of the manda-

tories, and (2) thL.t the inhabitants of these territories are 

not nation':l.ls of the mandatories". (Ditto, 1924, p.306). 

Dr. Lindley - Backward Territory, 1926, st~tes: 

"In short it would ap-pear thut, in all cuses except that 

of Ir8.q, the whole of the existing; sovereignty, de jure as well 

as de facto, is in the Uandatory State, but that that sovereign-

ty is limitAd by the conditions laid down in the respective man

dates". (T,indley - Backward. Territory, 1926, p.266) If sover-

ej~nty is li~ited, where is the part not limited? 
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Dr. Laur;cr~ -:,ac1:t 1 s conclusion is that the League of Ne.tions 

possesses the sovereignty. "The main difficulty lies in the 

fact that the writers and statesmen do not always take the trouble 

to distinguish be tween legal sovereignty :proper, e.nd the exercise 

of sovereignty. The first rests with the League, the second with 

the mandatory, aubject to supervision on the part of the League . " 

(Lauterpacht - Private Law and International La,·:, 1927, p,199.) 

One of the clearest statements ou the uegree of sovereignty 

exercised by the mandatory pOV'ers is contained in the judgment 

of Chief Justice Innes in the Supreme court of south Africa in 

1923 in the case of Rex v. Jhristian, already quoted in part. 

".2:his 1:as a case of treason against the Union of south Africa. 

in the territory of the former South-West 1frica. Tho defenise 

held that South Africa, cs a mandatory power, did not possess 

sovarJignty, end hence there could be no treason. 

The de cisi 011 of the ~u!)romc Gour t on ap-:-'C al was that ::or 

:-,urposes of intGrnal ad.mini c:tra.tion the mandatory powor had. full 

majestas and th0 ap ;o al was denied . 

The court h0ld that, 11it is well to bear in mind that 

rnaj es tas is o:.-s0rci sed in two dircc ti ens and has a dual uspe ct, 

int cffne.lly it relates to tho pow0r of making D.nd enforcing la'vYs, 

externally to fr0edom .from outside control." A.g.'J..in, "in con -

sidcring th.s question of treason it is the intornn.l J\Spect of 

s overeignty which must be rog!lrdod. 11 

Th0 court proc<3cdcd to exDminc th e dcgrc0 of sov c,roignty 
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under thes>J tv:o ~spec ts , ~nd found thnt it w:1s com:plo tJ in tornn.lly. 

though more or loss curt- .ilcd and limit0d extorn'llly. "It c~ot 

bo S['..id th~t tho G-ov0rnm0nt of south- -,·,rost ..lfrica is possessed of 

mnjestus in tho full s ense of that torm; in oth0r words, it is 

not a sovoreign and independent state. But m~jcst~s opor~ting 

internally mc.y by our lnvv bo sufficiont to found c. ch8.rg:J of 

hi 0h trG ':'.Son, in s:;_:;i t0 of tho f c.c t that its cxterne..l oper 2. ti on 

is considernbly cur t~iled . . . . . . . In my opinion tho ~ovcrnmcnt 

of tho territory of south-W0st Africa, notwithstanding tho cur-

t~iling provisions of tho treaty ~nd the m~nd~to, is possossod 

of majostl\S within its own territory, and a. -:!ha.rgo of high treason 

Yl'ill therefore lie in r e spect of an ~tto.ck ,tndo upon it by o.n in-

habitant with hostilo intent ••••••• I think the ruostion of law 

reserved for our opinion must be r..nswerod in fr .vour of the Crown, 

and that the ~.p·por.l fn,ils." (British Yor:.,r Book of International 

Law, 1925, pp. 211-16.) 

Mr. H.A. Grimshnw, }.~ember of tho M!'l.ndatcs Jom111ission, in a 

lecture bcfcro tho Gonovn Institute of IntGrn~tioncl J e lBtions, 

August, 1927, s2.id: 

"Tho im.._)ort:::mt prr:;.ctic2.l :point to be noted is th!:_t there 

eppaars to bu gcnoral ~grccmont ~t tho present tim e both in the 

Pc.rmr>.ncnt l;ommission, thG Jouncil, cmd amongct the E.'.1nir.tory 

PoY:crs thamsolvcs thr:1t, \~·herovor sovereignty ovor the c.roas 

under m1.nd?!. toe mn? lie, it docs not lio with the M,3.nd~ tory pow-Jrs . r: 

(Problems of Po~cc, Second Serios, 1928, p . 154.) 

This does not contrr ,,dict Jhief Justice Innes abovo, V>'hO said 
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th t th ,.J :,ovcrnrrh~nt of tho torritory did not ... oss0ss full m~.jost--.s . 

iL other '.,·ords, it ',:, .s "not ... sovcr.:dgn ,.nd indGpcnd:nt Gt~.tc . " 

.~o~· th,_' rbov0 ouot .-.tions it is so ::m th· t thorc is rr.uch 

d.iff ,Jr cnco or O)inion ~.s to v:horo tho sov ,Jr c irnty ov -;r tho m~n-

dri.t :Jd t0rritorics no~ lios. rt ·.:oul-l bo loss if tho '.i-ritcrs r:-:ru 

--.lY:,,.ys cr--rcful to clistinz;uish b.}L .ocn "sovcrcifnty 1
' ·--n1 the "ex -

:rcis,J of cov cr -~i2·nty 11
, ,.s hF.S '"'..lrc"'.dy b ,Jen noted. fuis C..iif0r-

Lncc of opinion , ~ppcr0nt or ra~l, ~ppli a o to ~11 of th0so t or-

ritori,.Js , but for the .'u:rposo of tr..2 present discuasion , th.J 

ouostion mc.y N3 · .. ell b ,, limited to th-::~ mr~n .• :-.t-:s, ihich, ::-.s 

h, .s be en st--:, t, : cl, ar -: t:b.,:: only oncG th~t -... ill b_:.; of much in':; :,rcst 

to no.val offic.:;rs in tim.: of r.Qr. 

Tb0 cov . ..;r•-:iz;nty, by C)nquost '.:'.nd by th.:; tr0r.tios, ,; vidontly 

pr..ssc1l originc.lly to t::i1... Princip1:.l Alliod 8.Ilil Associr,t ,1d :ro-.. ors . 

Hes it since pr.ss0e1 .:l f'·:··.:hcrc? "Jia it p~ss to the LJr .. ::uc of 

:i: . ti on!":? rn1c J:c,;vi ouz qu~(:ati .Jn from Profl,scor Quincy 1·!ri3h t 

(Intorn";tion ... ~l r .~;.· Journ~l 1923, :p.694) is ~ cimplc "..ncl clo .".r 

-.ns' .. cr to those rus;stions. '.ll:.cri::. ·::r:.s no intent, expressed. or 

imrliod, to Giv~: t!'is sozJroignty to ,-,nyono . '!ho L0::-.guc is 

not~- stat e in irtt crn::.tionc.l la·: . , it hc.s n o :;;,olitic , .l orgc:miz o.-

ti on, and it :poGscss c s n o territory. some Jf triu gon .... rc .lly 

r, :::cognizod c..ttributcs ,:if s ov ,Jroignty n.r s:.:: g po )ple orgc.nizod 

into e. politic!:..1 c ommunity, :>ccupying ~- fixct.1 t orrit:>ry, r:. gov -

rtr-.n:ns wd Il[.ti.mr- ~l ~,J~cns c . tho right to ~ .. r:.go ,:c,r . 'lh·J LJC1..guo 
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C)f N~. ti '~ns has none : f thcD •) attribut e s. rt is in o ffc.ct an as-

s ociatiJn .~f s w .;rci 0n ntaL)s. rt is true that the Tr...:aty 0f 

Vcreaillos, in Article 35 (a) J f the Annex t J SoctiJn IV, P~rt 

III, pr cvid0c in c0rtain ~ ntingoncios aft~r a pariJd Jf fif-

to0n ye ars f .-,r t'10 e ov,Jroi8'nty ,.f t:bo Saar Basin t .J pass t o the 

Loagu0 ~·f ~fatims. '.n10 prosont s0v0rcignty lies i.ith Gcrmo.ny. 

It dirl n nt po.ss t G th-:: !lliod 1:.nd Associ;:itoJ. po·;:ors , nncl is dif -

f cr cnt in thr:i..t respect fr Jm the f1rm,::r Gormri_n ·v,Jrscn..s possess -

s!;.~r Be.sin r: _,ull b o t}·,·,3 torrit - ry Jf the Lo~.guo . 'J:ho nr,ti. ,nc.JLity 

.. ,f its inhn.bi t~.n ts, by Ar ticlc 27 Jf the A.nnox, \. : uL1. r ·::m'l.in un -

:::.ff::ct o,1. }.rticl o 30 pr ohibits milit...,ry s ,:rvic 0 .,r fJri t ficfl.-

its torritory, but it coul (l not b0 f.:irtifi..)._1., ~nl th::; inh-:-.bitc.nts 

·,··oull b ,, n::.tionr.ls of ;-,,n oth-:r sovcr c i 6nty. TI:is ~lo c s not thro·.· ,: 

much light on th ·J ou .Jstion of rhothcr tho sov..:rcignty of tho man -

Tr-or.:: is c.ls o su.ffi cL ' nt un~Iilimi ty oi q,u th ori tr. ti v0 opinion 

t1·.r.t tr .c soy 2.rcic;nty ,lo,rn 11ot lie in th.:: mf.'.rn1P.torioG . Th.cy ad-

mini a Lr tl:.c z;; torri t oric s :E._ if thoy ~ ri.. p~I" t of tJ, ,:,i r o;;·n 

territory, 9.s a. sa.cr0c'.. trust of civiliz£.tion , on bch?..l t' of tho 

J c ,:,.guc of lTr::.tions, the .:;ouncil of \',hich dot crmincs th e rlog r co of 

r.i.ut hority to b ,, ex::rcicod by tho ma.nch:',to r y, whcr ') not specifi -

cally prescribol by the ~ov cn~nt, ~hich itoolf limits vory mn-

tcrir:lly tric ~uthority of the mo.ndatory in the mr-.tt.Jr of prcpa-



22~6 
~8 - 15 -

ra ti qn for war . 

It Fill be intoreBting to consider for a moment the probable 

source of so ~uch confusicn of OP.inion as to the status of the 

'~ mandates . 1.1b.c:rc WG.cc two or:!.)QSing parties at tho ..:-ea00 tr eaty, 

tho out-and - out a.rmexaticni8ts, and another p.s,rty V"ho V.'ore in 

fevor of a method of administration short of annexation. Tho 

: ov·crs in ac.: tual mili ta.ry ::ossossion of th (: former Gorman dcpon-

denJies wcr '-' inJlinod to _c0gard th0m as just spoils of \-.ar . For 

instance , Eng:lanc1 and J·a.l.: an in 1917, had agreed to sup _ ort at 

tho ; uac J acttlom0nt ucch oth er's claims to tho G~rman possess -

ions in th o Pacific. (Bak er's ~oodro~ Wiloon, Vol .I, p . 61 .) 

However, pr ,?siuai1t ;·;il s on' ri arguments provailod, and tha mandate 

r.yst0m was t:r .:~ !' t..,rn .lt . T".ore is reason to boli c vo tba.t the an -

ncixationists Jonclu ·iod that th0 offoc~ r:ould bo th e! sam0 , and 

that they would adrnini::: br the tcrri torics in the same \iay in 

either caso . This vi~w ii; 2up~orto d in a '::a,y bJ thG attitude 

of tho Union of South Africa, as alr~ady ~uotcd . 

If the authorities ·,,•ou ld confin o thomr:clv os to ono or the 

howev er, at least ~ith TJi erd to tho : mandates, s 0oms to be to 

a cce:pt the mandates, and tr.en to act in th s :TJ8.in r:.s if the ter-

ri tori cs had be :m. annexed. 

T'ne discussion so f!'.3.r 1:as been mainly in regs.rd to the lo.:!a-

ti on of th o sovcroignty of the mandatud torritorios . so vcro i gnty 

is natur~ tll y th e startin t:; :point, but tbat s.lone does not dete r mine 
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the tro~tmcmt to r:hich th e so tcrri torioc may be subjected in time 

of rar. If tho sovereign is exercising complete jurisdiction, 

internally and externally, none of tho exercise of sovereignty 

having been de logo. tcd elsewhere, then there is no difficulty. 

ilic le.\·:s of war and neu tr~.li ty ,ipply t>.S they do in nll o thor ,3om-

plctoly sovereign territories. If tho exercise of sovereignty 

has been delagp.tod, in whole or in part, or if tho sovereignty 

has been violated by one of the belligerents to tho extent of oc-

cupying the territory for war purposes, such facts introduce nev.· 

elom-ents, which will havG to be examined in their relation to the 

treatment to 1:hich tho torri torios may be legally subjected by 

either bolligcront. 

Very few authorities apprirently have taken up tho status of 

the mandated territories in time of war. '.lhe covenruit of the 

League, as i:e have seen, is silent. 1be main object of the League 

of N1;,tions w9,s to prevent r.'ar, If all, or most of the nations, 

\i"Ore members, and if the provisions of tho covenant v:cro observed, 

it is possible th~t wars could bG averted. so, even if it oc-

curred to the framers, it v:o.s 2..ppa.ren tly not thought necessary 

to include in tho Covenant any requirements as to the treatment 

of these t0rri tories in tho event of \;e.r. · 

Professor George H. Blakeslee,. writing in Foreign .A.ffairs 

on "The 1landatos of the F1;.cific", states: 

"Should a Mo.nde, tory rmwr, h ov,cvor, bo engaged in ·,·.,ar, there 

is apparently no reeson rhy its :Mandated islands should not be 

attacked." No arguments e.r0 given in support of this opinion, 
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nor is there any other mention of the subje~t. He does say, 

however, on the same page: 

"'.lhe introdu~tion of tho !.1.:andate ,;)rinciple into the Pa0ific 

is an experiment which ·will be vYatched with iLterest. rt means 

the administration of ba~kwnrd areas primarily for the b.cnefit 

of tho native inhabitants, the partial neutrali7.ation of such 

areas by th.o prohibition of fortifications and naval basos, and 

a genuine supervision of tho ,·:ork of tho 1':andatory cy the Loaguc 

of Nations." ( Joroicn Affairs, September, 1922, p.114.) 

This last 17uote.tion introduces an idea that will have t o be 

c onsidcrcd in its place la t,:;r, the partial ncu trali za ti on of the 

manda.tccl aroas. Ths. quotation is in offoct an argument oppoAcd 

to an attack on tho mandated islands simply because tho manda-

tory pm7or may be at war, thus bringing the: inhr.bi kn ts of these 

islands into a \78.r in ·xhich they rnay hP..VC no intorcot or ~onc0rn. 

In Iri.wr0nco, In t0rnr->. ti cna.l Lnw, o.3curs tho following : 

"A puzzlin,'.! quostio~1 is r;,hore sb:1.tc sov,;roignty r.3sides 

with r.3spcct to territories under rnandr1t0. Is it in t:·w I ,c:::.gue 

o:!: lfntions, or tho mo.ndntory c.mthority, or the tcrritor7 undo r 

tho mandate; or is it shrrod by nll or ::my two of thcsu? A pr ac -

tical turn would b :: given to the prcblom if the 'Ila.nd2tory nu -

thority (or, v,hcro [:uch is the fa~t, 0110 of SGVerR.l st13,t0f:; con -

s ti tu ting it) r·Jrc ~ t r:ar with eno thor s tr.tu. }./Ius t thl, torri tory 

under tho rviandat0 be: d._1nrr.ed hostilo or rn.,utrnl? This ::!Ould not 

be ansv-.,orod without dG t Jr mining the :point ~s to s ovcro i 6n ty, 1'1.nd 

, 1 I I 
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it is suggest0d thnt the best line of solution is to consider in 

each p -~rticular en.so unde r which of th·.3 c.bovo clo..ssos, (A), ("B), 

or (CJ), the ter ·ri tory f'1.lls, and th e oxac t torms of the mn.ndri.to. n 

(t[}liTGnce - Intcrn".tionr,,l I,:--,w, 7th Edition; 1923, pp~ 81-2.) 

In tho str-.tomont in this quote.tion r.s to d0tGrmining the 

s ovcro ign ty, it is not so much c ouc s ti on of ¥.'here tho s ovcre ign ty 

lies, ns in the degree of sov0reignty ox8rcisod by tho mnnd~to ry 

power for .!£!_ :purposes, or the jurisdiction for such purposes, 

r..s it is usuo.lly cr.llod. Ono of tho clJc.r::s t statem..:nts on this 

matLr is tho or:inion of Chief Justic0 Innes previously quoted. 

H-3 holds the. t th e mc.nd - t ory ::_JOT, ... "r CL<Jrciso s c ompl ... 1 to s ovorci gn ty 

in tornnlly, but tho. t cxt,,rnr\l ly the cxorc isc is c onsid ::;r ..,_bly cur-

t.'J.iled c.nd limi Ld. To.is is whnt Profossor Blr.kt:lslco :J:->,lls "par-

ticl noutr8.lizn.tion". ~is mn.ttor, 2.s hc,s boon stc.tod, will be 

tr.ikon up le. tor. 

In th ,"J nov: odi ti on of Op-ponhcirn-i.'.:cNrdr occurs tho follo\-;:ing: 

ce.lly f...,lls within the rogi on of W.!).r \~'hon its mnndr.tory is a.t 

v:::rr must probribly b o r.mmrnrod not in gnnoral terms but with refer-

once to the ~ctual dcgroo of control exorcised over tho m~nd~tcd 

r;rca in o::>.ch c:::.so. It io nrguublo thc.t to involve ,-,_ mc.nd~tod 

ar~a in its mn.nd . ....,,tory 1 s \ t1.rti ie so contre.ry to the , .. hole intention 

of Article 22 of t1:.c 'Jove n')nt that no bolligoront '::ho is bound by 

that article could insist upon tr c r-. ting the m·.~nd~tod ;i.rcn as 

r:ithin the r 8g ion of · •. nr; but su~h n cour:::;e \1·ouli cr..:.rry v,ith it 
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an undcrb::;king on the :;y.rt of tho :n::~d-::.tory not to mr..ko use of 

his mr>.nd~ tcd crc[1. for r:1rlik0 purpos.Js, which some of th,] mr;..nda.toc 

permit him to do - 11 
( O:rrponh.:;im-McN'"'.1i: - In tornr.i.ti onF.1.l LrJ~-, I, 

4th Edition, 1928, p.204, foot note 4.) Jlio ccntinu~tion of the 

~uot~tion rJlntcs to the cl~usos in some of tho A und B mnnd~tes 

;~rmi t ting th .1 mo.nd1;. tory pm,ur to move its f orce8 ~nd ,.-:~.r mr., teri al · 

through tho territory at all times. n-ioso ~lnuscs do not occur 

in the C m~ndntcs. 

so thora c.rc t·r:o si turtions th'.':.t may nrisc involving ·,-:!U". 

In the first the contention m.n.y be ovJr tho :nmd1:.tod territory 

itself·, in the second it mn.y conc0rn only the ffil'.nde.tory. D'la 

first situation seems to bo anticipntod by 1rticlc 22. Troops 

mP..y b0 rr.-.isod and trr-.incd for dofcnso. Ho'.,-:ever, for.tificntions 

and nri.V".'.l ':'.nd mili t'll'y b~.sos are not e.llm-:cd. These b~·o pr ovi-

sions scorn ~t vr.rinncc. If troops IDRY bG r~iued for dofor.so, 

\':hy •nny not fortific2.tions bo oroctod? 'l'hc 8.ns•.;-cr mo.y bu sur -

mi sod. If the mE>.ndr.'. tad torri tor ic s e.ro for ti ficd, the !M.ndr..-

tory mey b0 t omptc:d to use thorn in its m-:n ,;-ars that do not con-

corn such tcrri torics. 'lhc Sub-~ommi ttcc of tho I,onguo of Na.-

tions on ?fir.ndr::-~tos roport od on 15 De.:!ombcr, 192 0 : "In th o first 

,placo, they foel th o.t th,? rnnd.ri,tory chould not bo o.llor,.Jd tc 

ms.kc use of its ~,or:i tion in order to in.Jr.Jo .so its mili kry 

strength." (AsEombly of tho Lcnguo of Neticnc, 1920; Einut0s 

of the Sixth Ccmrr:ittoa, :r_;. 349.) 

Thus, tho c om,c qu.:m·:;o of the ro G tr i..~ ti ons of thL1 cov0n c..n t 

on tho rnil i t.13.ry )O'.-.or of th:} mr.mdc.tory is ....-:hF1t Profu::3or Bl1:.kes -
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loo cri.lls pc.rtir>..l noutrr.lizeti ::m, though it is not so stc..tad in 

r.ordc ; , e,ithor in Arti .:.:LJ 22, or in tho mr,nd:.:-,t,JE ,,s issu ,Jd. 

In the soc:ond citur-.tion, th•) ',:8.r concerning tho m~,ndn.tory 

only, c.nd not th0 tc..:rri torics undor mr,nd0.to, if th ,] rn~nd-:-.tcs nro 

r.JJJ.lly r:~ trust, 1.:-hy should. tho mo.ndE:,,tod t-Jrritory b o involvod? 

Ith: not c pr·.rt of thJ rnr.ndr.tory'8 territory, and th,J inhBbi-

t '"'nts n.ro not citiz,mu of tho mrnd :.tory st:-:to. '.Dc.:;ision of thu 

~ounc il of the I .cnguo, 23 J,.pri 1, 1923: "ilia nr:-~ ti vo inh('.bi k .. n ts 

of n. mr-.nd0.. tcd tcrri tory /iIC not invcs tod 1;·i th th0 nnti on~.li ty of 

the mr:.ndritory ;0 1 ·.3r by r1..1'1,con of the :prot ,.:;8tion c.ffordo:i to 

thorn ·." (Journcl of tho L.Y.guo of l{.stionc:, M~.y, 1925, p.737 . )) 

T.h-:.i r.nc -.. ·or thr.t is ",:Pt to bo giv-.;n to this qu.Jstion is p:,r-

h~ps unJonsciously influonuod by the tendency to r0gn.rd mnndctcd 

territory o.s pr"';~ticr:i.lly .".nnoxod, i:-~ phc.so of tho ouoction alrol'"l.dy 

referred to. 'The usue.l nns·.;or is thr:.t tho mruid"'. tory po-::or hns 

jurisdi~tion nnd thc.t jurisdiction dlit ,·~rmines the st!"t.tus of n 

torri t ory in \'.' .rs;r • 

Juri sdi 8 ti on mo.y bo re go.rdcd c.s tho oxor8iso of s ov croign 

po·.:crs. Such cx,.srci so m,;y be :; omplo tc er pr.r ti '\l. 111G Govcrl; ign 

m~y ox~r8isc euch po~crs timsclf, or dol~g~to thJm to oth 2rs , or 

suJh po-.. ~rs m;-,.y b ;:; fcrcibly soiz::;d. ~,,ibolivcr for th o tim o b.:!ing 

cxorci sos cuch pm,·,:.:rc, fw·.r ti c.l or .Jomplv t·...;, 0x 0rci oc fl jurit.1-

diction, p~rti~l or ~ornpl c tc. 
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is to b0 dcriv,Jd from tho mr.md£-.to, from the cov0n2.r.t, ri.nd from 

tho decisions of tho Council arriv.Jd at conformnbly to the terms 

of the ~ovon~nt. rt is evidently compldto in so f~r as is neccs-

sary to carry out the intGnt of Articlo 22, and subject to tho 

limitations therein im]osod. For purposes of administration and 

legi sla ti on tho powers c orifcirred n.rc c om:ple to. Jor r,er pur:;;,ose s 

tho po,;:rnrs c onforrod arc limi tcd to training for local dcfcmsc. 

'fue us,} of the mnndo.tod torri tory for off-:n1siv0 ·.i·ar., or for de-

fonsivo ·,,·r:.r in oth0r te:rritory (not local), is not granted. As 

€l. result, it i7ould ap:pcn.r thr..t until th& mandated territory is 

thro1.tcncd or nttackod, its 0"7n forc,:;s C(',nnot be used in -::f0.r. 

For war JUrposos, therefore, the jurisQiction is not comploto .• 

rt is to bo ob5crvau. th:::-.t the r;ord "local" in connection r;ith 

'"loua.l C1if.onso" ,.1.oon YJ.Ot '.".p::_::,c~.r in Article 22 of tr•G C)ovcnr>.nt 

in rolr>.tion to B a.ncl ~ mr,.ncl!:,tos. rt docs appear ho·,··cv0r intro 

J m!:>nd$3.tes prepared by the ';ouncil of the Lce.guc under the au Lhor-

ity conforr~d on the Council by Article 22, and also in tho treaty 

be tv:o..::n tho Uni tad Ste. tJ s and. Japr..n ro la ting to tho Paci =ic mo.n-

dates nor th of the c(u1:.tor. 

'J:hc south African decision of Chiof Juctice Innes, pr0viously 

(Juoted., is some timos cited to indicate that tho rnnndatory pm;er 

has jurisdiction, if not sovereignty, e.nd that consoquontly tho 

war status of th e mr.niri. toii territory is tho same e.s tha. t of any 

other territory over ·,,-.li.ich the miinde.tory pm-.cr h2.s jurisdiction. 

But tho iocieion, as has been scon, was based entirely on 

internal jurisdiction, tho oxtornn.l jurisdiction not b ,1ing con -
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sidered to have any bearing on the case before the ~ourt . Bu t 

the status of a territory in war depends on external jurisdiJtion , 

v:hich s0ems to make tho decision inapplicable, other than in tho 

conclusion of tho aourt that tho jurisdiJtion of a mandatory 

power in its external rulations is very much curtailed and limi -

ted. 

It is thus soon that quite a now olamont has bean inj0cted 

into the conception of jurisdiction by thn creation of mandates, 

in ,~·hich tho so,oroignty docs not lio: -in the mandatory 2ov:er. 

Some of th0 sovereign :powor has been delegated to the mandatory, 

tho ex 0rcise of which thus cons ti tu,tcs a partial jurisdi3tion. 

Tho rest of the sov oroign powor and ,3orr0sponding jurisdiction 

remain Fith the sovoroign. '.Ihs exercise of this pon·0r is socn in 

the prQvisions of .Article 22 of th0 covenan• limiting tho war 

pm:cr of tho mando. tory. For tho e.xorciss of tho sovoro ign power 

not delegated to tho mandatory, it ,rould app.Jar that ·w0 must look 

to the source of such po-r:cr, and not to tho mandatory, to v.·hom 

it has not been delegated. ln attack on a mandat0d territory 

is thus &1 act of a.ggr0ssion against the sovoreig-.a pov.'ers deloga-

tod to the mandatory, mid also egcins t tho sovereign powers not 

so dolegatod . And. it ,7oul1. soom to bo to these lat tor :pow ors 

that r:e must look for tho protection of tho territory tho ad0-

0un.to dofcnso of ·::hich hc,s bc,:m prohibi tod by them. 

In the old dn.ys, b 0 forc th e udv<Jn t of mandat8s, th.::ro was 

no confusion in the use of the torm juri sdic ti on. And there is 

non o nm ·: in t0rritori0s not under m~mdatc. '·:rho Russians and 

Jap::.noso both fought in HOllchurio. durine tho Russo-J~,p~rnosc War . 



2236 
"'f2"=28 - 23 -

The sovt.::roign was China but each of th .:; b0lligorents had juriz-

die ti on in tho torri tory \":hich ho had soi zed and oc.:!upiod for 

war :i.")Urposcs. 

Another illustration is tho ~anal zone. Hore tho sovoroignty 

lios i.,·vith Panama. The exercise of sovereignty, or juris'"'.iction, 

lies with tho Unit0d Statost and is com:)lot0, v.'ithout rostric-

ti on. Hence tho canal may bo at tacked in war by an onomy of the 

United Statos. Tb.ore is sometimes confusion as bctwocm Suez and 

Panama a.s to war time rostrictions. Tho orieinal Suez treaty 

vras made by Great Britain, Germany, Austria, Spain, Franco, Italy, 

Holland, nussia and Turkey. Article I states: "'..!.'ho Suez Canal 

shall always bo frco arnl opon, in timo of war as in timo of peace, 

to every vessel of commerce or of war 1 v.'ithout diotinction of 

flag. 11 Other provisionr, prohibit all rights of war or war acts 

or the pormunent fortifications of the cnnal. Other ;-ov:crs arc 

invi tcd to accod o tc tho trc::a ty. ~c cr.nP..l. h1 thus c ample tcly 

neutr'llizG,i under tho cancl treaty. 

Tho Panama trec\ty, on tho other hand, v:-o.s made in the first 

place be tvrn en tho Uni tcd Ste , tos and Gr!; at Britain, nf tor which 

e se:pa,rq,to troe.ty was made between tho United States e,nd :I'anflma. 

Tho main clifferen~o bo tv:'o Jn the Suez troa ty and tho Pan",me. troa ty 

vdth Groat Britnin w-::s that other nr1tions V:.'oro not invited to 

accede, but II The conal shall bo free and open to th<3 vcss0ls of 

commerce and of r:a.r of nll nations observing th-.:!SG rulou", and 

fortifications 1.·:cr..::: not ~·rohibited. To.e Suez rules v:orc otherwise 



2236 
T2"=:!.8 - 24 -

adoptoJ. by the Unit od Sta.t-Js "as the ba.sis of neutralizationn; 

but this was not a r ea l neutraliznticn, as only tho Unitei States, 

Great Brita.in and :Pc.n:.ma li'ure concerned in the trciJtios, the pri-

vilego of using tho c~.n::-,1 unc1-er tho rulos v.·as mars... ly o.xtcndod to 

other por:ors, an.i tho nneutrclization" ~lll!.UDO was 2.doptcJ. by the 

United States alone. In subsequent Jiplo~atic corrospondonco 

it has been mad.ll cl oar that the term referred to a ncu tralization 

of rights only, and not o th.:Jr:-iso ; nnd Gro;;. t Bri tnin c.dmi t tod 

th1:1.t nm·;> thr~t tho Uni toll S to.tos hc.d become tho pri:'.c tico.l sovereign 

of tho co..n:J.l it 'lid. not rues ti on the ti tlc of tho Uni tccl Sta tos 

to oxcrcis0 bolligcr ont rights for tho protection of tho c~ ~l. 

( Sir Edwa.ri Grny to r.orcl Bryce, 14 Novomber, 1912.) By .9-,.rticle 

XXIII of tho trc'.1ty '<-.-1th Pcncma tho United st~tcs is givon the 

cpccific right to fortify. Also by Article III P~nQm~ gives to 

the Uni tcd S tatcs all the rights it 11r.ould possess ruid exorcise 

if it r:crc the sovor0ign. 11 (Diplometic History of the P,<:.nt1.mA. 

0anal , Washington, 1914, pp. 87,89, 292, 296, 302t) 

'Thus tho United St'.".t0G exercises full sovereignty, othcrr.ise 

has full jurisdiction, in the 'Cnnal zone. In time of ·1~·11r the 

Jane.1 Zone mF1.y be tree. te-i like any o thor torri tory over ·;l'hich 

the United States has full jurisdiction. 

We nm.- hc..v0 further light on the cxpr0ssion of Professor 

Blakeslee previously q_uotoi., "the partic.l noutr:.lize.tion of such 

e.rc.!ls", e.nd the quot~tion from La~·.-rcncc, 11:vTust the torri tory under 

the m~ndm,to bo deemed hostile or neutral?" '!ho limitntions on 
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preparation for · .. ar in th G ·~ manclat0s b0ar a ::Gr tain r e semblance 

to the :9rohibi tions of tho Su0z tr0aty, though tho latt0r ar0 

far more complcto. "Ihcr: is no mention of "ncutraliZ£1.tion 11 in 

cithor the Suez treaty or the provisions 0£ tho :ovun&nt on ~an-

datQs. But there is no ruostion of tho complete nGutr~lization 

of the suo z Canc.1 e.s long as the tr0a ty rGmf'.>.irn;; in for~o. would 

tho semc reasoning apply to tho pr:i.rti~l noutr~liz~tion of the 

torritoriGs under ~ ma.nclato? Tho Suez 1::o..n!".l troP.ty v:c.s signed 

by most of th 0 nBtions likely to bo in~crastcd in its provisions, 

es ~as tho tr o~ ty of Vorseillce, ~nl other n~tions h&vo since 

~.d.hcr cd , or concurrud. in thJ 1~ m:;ndr:i.t0s; so in tho rcsp(;cts n0\7 

under consii.orc.tion 1 an int crnc-.tionD.l e..graom:~nt ~··ould appear to 

h~v~ bo on reach ed . 

:It is to b :· no ti cod hor,·.:.;vor th[:.t in the Suoz tr .:.;8.ty r..c tG 

of \, ar ·;l'or c ) os i ti v cly :;_Jrohibi tod in th,J vicinity of th,J c cnal, 

r:h crcas thoru ic no r:m::!r.. r,rohibi tion in r ;:go.r c1 to the m['.nd.ntocl 

tcrri tori cs. All thLlt hc.s boor: clone v~·i th rcg"J.rcl to thorn ic to 

limit their ~;or:cr to m2.kc ::ri.r on others, end to n lcs2,3r extent, 

by prohi:)iting i'or:f;ificc.tion rnd milit0.ry :-:..n::'i. na.v~~l br.c::s, JVun 

t o d.of on rl thum co lv0s. ·)hilc thoy r.r0 thus lr..rg 2ly d.omili t2srizcd. , 

this is not th0 u ... mc as nou tr-:-.liz1.;,L. 

rt is t.:i bo n;)tod thnt tl:oro is COilSL.1.Jreblo diff.:;rcnco 

bot1;·oon "n outrr.liz::i.tion" P..nd. "noutrc.lity". J:hc former tJrm it; 

properly :.p:;_:;lio(l t o C)rt"'..in str.tcL or ~srO<:·F th...,.t h•wo b0cn · ncu -

tralized by international ngroom,mt. '11-H·: t e rm itr ,c lf ':lny not 
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b o use "t i n th v r.grc,;m u~--t, f'.S in th e cr.S<l of tho Suo z 'Jc . .zv,l, thoug h 

tho provi::'oiom: of t}:o ::.gr ,J·Jffit..nt 0,ctur,lly constitut -::i rwu tre.liz11-

::..in':! o t ho ~ongr,..;ss ,.if Vi unnr.. i n 1815. Tho po-.-·,Jr,3 :..,i g·ning th ,:; 

invi olt:.bili t y Jf' it:::: t 0rr it or y . Belgium e.n :-l J.ux : mburg ,;· e r e nou-

tr ::-.liz J<l by s i:nil,-.,r tr c .... ,t i c s, bu t troir n,:;utr r.lizi:: ct i ,m C:::lllO to 

A~ h ~s b c~ n c t~taQ, tho r c i c rro mon tian of naut raliz ~ ti on 

c onstitute p!).I'ti81 n,:mtrf"l,l izutL ,n? .'.lh~~t i s , tho tr c r.-,,ty f,)rb id.s 

tho se t crri t :ri .:rn t 1 111".ko ,.-:~r, or t '." pr c)f2,r::; c -mpl 0 t-::ly L 1r ·.-.,.....r, 

but .L·'-· s n . t f :>rbL l - th~"lr ~ k. too t o m,:.ko Vit:r in t hem , s:i.n'l. thJ ro 

1:1.rr n, CR.no ti uns boy _;fl'] _ tb. 8 0 :-:pplico.blo in g~n o:c-::.1 t ' f.,TI a,::,--
0 

gr ,:;ss...:r ni:;t i ;n . T.'Lc: st "'. tll s ".Gt , :t).outrn.liz~ti :m i s th.us n.1 t 

mr..n2.c.t ocl torrit -::rv i.tc ,)lf, n:·· t -:.n th o ('IUns tl m ,,i' ·. h ·: thor ;:~..r 

'.'<'hich it c.100~.; n.,t -,,Il , 'i.m~ ,)v,_,r -,.-hic1~ it czv rciG cu juri cd.icti on 
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juris dicti ~.n ".G it uxcrcis0s •v cr th o m':.Il.::.r-.to,\ torri t ,trJ; rn,l 

r.l co , in tho en.so '\f ·:11r ·in the territ ory, ·.:c-,r ·,n tho sJvcroign 

juris c"!icti1n n . t dologri.to!'l t i the m.rJn.l.c.tory. 

Thor c r :::mr.ins tl1c quo c ti --;n ;)f noutrPli t y inn ·:;er, tho sta.ta 

nut b 0 in g ncutr~liz od. A s t~t 0 nut cngag0d in~ ~~r iG n nJutral, 

i:,n1l r:-~s such h1:.s c ork.in ri ghts o.nd. )blig.sti vnc . l n1:utr:-.;.l ct~to 

un'lcr th ose '3ircumc tr.JJ.coc usu2..lly ;noJrns kn.,,.-n the fact by 1:. 

proclo.m!1t i cm ·;f n,.mtrc-..lity . 1':In.y such pr'Jcorlur(.) be np·_lio:1 to 

mr.ndJ:'tod t crrit 1r y? ?' "'r c xn.mpl u , tho m~YJ.l~tsJry is at r,·ii.r. :!ho 

c ,.u sGs hr.vc: n , r o f orcnc J t · Jr intJrcct f Jr the m~nc1:-,to:l torri-

t ~ry. In th ou ry t he m::-,n,:".torv 1::,c~; n : t c1~riv o p_ny ~,clvrnt~ge, 

militn.r :y 0r .::th0rr:i:;o , ::r JID th e ~):xorcis0 ., f hi '~ r.ir_n-1..'\to . Sh,Ju lcl 

ho bo subjo0 t ..:: ., t.) ~ny "'.i,--::-,,dv,-,,ntr.fiJ ~r .:iblig".ti .n Jn tho.t r.i.co )unt? 

Sh .. ul:i the mar:.1.::. t0c. territory i tsol f b o inv ~11 V <J:'~ in "· ;·,·e:.r in 

:.'if liffor ,_;nt n:-1.ti ,n~li t y frvm its J.:n , is r.t ,: r.r, ::i..n.l hP,l)~ .::ns 

cumsk.nccs c :inci -},.;r thr.t th o mnncl.o.toll t orrit 0ry, through its 8.-..l-

mini ct r ,ctJr, ) r :-::lr.imr- itu noutrn.lity in th o ,.,,:r. If th ,, t-1r-

ri t.1 1 ·1 ic c · m1,lc tcly un::.0r th-:; juriEui·J ti . r.. f th o ::11n1,.:.1;.t ,ry, 

Guch c .,urzc ·.: ·nl :::. h' fnt il, ' . If n 1t un ~l':Jr h i:.:.· juri[' ·~icti ·'n for 

8:pcctc(1. IL_ .. ,111·1. inv ilvc n·--t us ing the t ,Jrrit or y fur \~·n.r :pur-
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L,b~}crv0 it, t•: ,J oth or b ::llig or cnt ir:i rc,l c -:scd, o.nrl tho ~-Jnditi Jns 

c:;,rJ tho co.mo e,c if n · :::_:ir.Jclem::.ti ~in hi:-~a. b0cn icsucd. 

A~otber matter is sometimes a~vanced as having a bearing on 

the Pacific mandates, that is the declar~tion and the su::lemcn-

tary trca ty to the :our-:"ower treaty of the -,fashing ton ~onfer-

once in r egard to the inGu.lar ::ossessions and insular do:-ainions, 

in which the troaty is made to apply to the mandated islands in 

tho Pacific, and Japan 1 s mandated islanns are included in the a

bove possessions and dominions. Does thic chango in any way the 

status of tho i sla.!Lds under tho Covenant of tho ~,oaguc of Na-

tions? Obviously not. That status could not be changed ox-

cupt by tho Lcazuo of lfations its.t,lf. Ph.at it doos is to apply 

du.ring tho lif0 of tho tr .)aty (ten years) the following: 

Article II. "If tho uaid rights arc thr, Ja toned by tho ag5ro ssi ve 

action of any other Po~cr, t~o Eigh Jontracting rartics shall 

communicate with on.:~ another fully and frankly in ord.0r to ar-

rive at an understanding as to tho mo~t 0fficiont m0asures to 

bo takan, jointly or c2paratoly, to mGot the exigencies of the 

parti::mlar si tuntion." 

'.Thero is some times a r:ucstion as to ·:·he th c;r Arti~le -~IX 

of th o tr oa ty lj_mi tin [: navc.l armamon t, which :pru s orvo s the 

status q_uo and :,;:,rohibit.s ncv; fortifications, ap:Jli,Js to tho 

mn:ncl.o.tcd isl2.nds iindcr th~i four-powor tr o rtty. I:: it do0s, tho 

:;_--rohibition oxtond.s only to 1936, \;•hcr c a.s the Jrohibition undor 
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the Jovonant of tho League of Nations is per~anent. But there 

is LO cvidcnco that Article Xr( is ap :;;licablc, for the treaty 

of which it is a part d oo s not include rnanda tc d i sla.nds ,. and tho 

doclaration and. sup : l cm.:mtary tr e aty on tho subject of mandatos 

apply only to th e f cur- :.~ov·or treaty. H":mco tho .Arms 1JOnfcrcnc0 

tr ,Jatios do not ~hang :J in any v;ay th e status of th J Pacific 

mandat 0s. 

Most of tho nations that would be int 0r c stcd in th o man-

dated islands aro membe rs of tho League of Naticns, or signa-

torics of tho Arms Jonf 0ron00 tr oatios. or both, or havo con-

firmed the manciatcs by S<J aratc tr e aty. If r ,:lations b .Jt\~1;:;cn 

any of th os a nations ar0 strainod.,. invol1;ing war, both tho cove-

nan t of the !,oaguo nnd the four-pow er tr ~, o ty of tho krms ~onfnr-

once proscribe the mo th od to b,J follcwcd to avaii Viar. ( Ar-

ticlos 1 0 , 12, 13, lG, 17 of tho Covenant, Articles I and II 

of th ,J ?our P 017:-::, r Tr oa ty. ) 

Sh ould war navorthclcss onsuc, in spite of th ,:; efforts of 

tho Loaguo of N~ ti ons to prcvon t it ( all tho mandatory powers 

being members of th o L c rigi.1c), it will still b o a problem that 

fur thcr action wi 11 b e tc-.k cn by th ,J Luagu e to in t orv 0no. 

As b c twoon tho b0lli i;;cr onts thomsGlv c s, if th"? m1;.nd13.tC"1ry 

:power is using tho mandr..t ,)d t- .,rritory in any way for war purpOSf!S, 

e.s for militar y or no.vi:.l b· ·so s, for Eonding rc~dio m·;ss ~.g.Js, for 

obtaininr su1::;_pli c s of o.ny ,·ort aidin g him in th e :proP0c 11tion of 

tho ,·;ar, th o o~hcr bolli e;-·r cnt j_s r ol c ns .)d fro m all obli g ation 
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to r :spec t the mc.r..do tcd tcrri t ory. The con verso is tru ,.., i :f tho 

othor b o llig Jr.::.nt mr.\kcs use of, or att .:Jm1Jts to m,:-,.ko us,:; of, tho 

me.ndc::.tGd torri tory fer ,-,nv )Ur pose connoc t c:d with the w2,r. 

If the mc.nd~.tory ) OWur is n.ot using tho mt1.nd;.t<Jd t0rritory 

for any of the abovo ::·ur:posos, may tho other b ,-:llig oront lcgo.lly 

o.ttack it? To.is rucstion r cmnins uns o ttlod. '.!ho i:-.rgumonts have 

been given pro and con n.s fully r-.s thoy ar e 1J.t pr e sent known. 

The difforenccs s o em to lio in the fund~mcntGl conception of 

the rclD.tionship cxiG ting bo tT,'ocn tho m~nd,.., tory powor and tho 

mnndatod torritory. If tbc latt;;r is in r :..:£1lity 8. p.:::.rt of tho 

for mer, or smoun ts to th-) S"",m,.: thing in o ffr ct, v-.·o hav .J on-2 set 

of c onclusions. On th o oth er J"\.'.illd if the mc:-nd~.tory powJr has 

only pi;.rtial jurisdiction for v.~r ~-::urpo 3us, the conclu s ions will 

be J.iff or ont. 

Ona conclusion seem ~ to be definite: A mBndatod territory 

c ould not b o Cr>.pturcd r.i.nd h e ld r.ft or the ·,·,·c.r. Its disposition 

P OU ld d cr ond on th o r.o ['..guo of N". ti ons or the ~l li od l.Tid Ass ocia to ti 

r or:nrs, or both. I f forced to occupy such territory the bclligor-

,: nt o tl1er tl :~.:.n t ho m"',ndr..tory :_)Owor could f\nnounc o th:i.t h -.: vas 

tf:.king · ov ,:r t om.::,or n.ri ly 8U(!h jurisdiction 2.s was ox crci Lod by tho 

m!lndatory, 1.'.'ith n vi e,:.· ton final settlement i,.ft..::r the ·,-:ar. 

In conclusion, tho territori e s at pros8nt under ·~ mar:d r..tes 

pr...ssod to tho Princi :pr..l Allied rmd Associn.tcd Po· ... f;rs. Th::isc 

povrnrs by tho tr c F.1. ty or by subf' og_ucn t c oncurre n cc adopted tho 

m1:U1dnto form of e.dJJ..inistra.tion, dosi gnat: .:;d th •) rr.and0.tori o s, and 
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le~t t~ the tongue of Natians t~c determination of the degree of 

sovJroignty to be cx -:rcisod by the mandatory pow,::rs, which was 

foorowith 'nad0 effc~tivc in tho provisions laid down in tt.c 

·~ovcn ant of th o 1Gaguc. '.I.ho degree of sovereignty to b0 .:,x,:rcisod 

'oy tt. c :nandatory ~m~·-::rs, or jurisdiction as it is com11only de -

scri b...:d, to ·00 <.LG,rcis0d as a trust on bohalf of the L·Jaguo of 

Nations, ias complete as to tho internal administration of tho 

mandated t orritori 0s , but was incomplete; for v:ar rurposGs. '.11.he 

territories were not th erGbV neutralized, but ~er a partly du

:nilitarizcd. The d iffer ent treaties, the covenant of the Loaguc, 

~md th ,, dci:!isions of the Jouncil arc sil 0n t on tho status of tho 

t e rritories in tim 0 of v;-ar. In cas e ....-:ar r oSl~lts, noh:ith.-tanding 

the , proccdur...: adopt ad by th ,- 0ov,::mant of th r: J,eague and the 

·:.'aching ton Arms ~onf· )r ,:-nc ,-: trq\ ti 0s in th e~ c ff or t to avert v:r:.r, 

tt c de cisi on i s thus lJft to th e belligerents th ums0 lv a s, in 

.s.rriving at r.1:ich th ey ,.·ill b e guid<<l by such arguments as shall 

suem to tJ: or:1 to ap :;ily. 

~ oy ~ • Smi th . 

17 Dcc ombar, 1928 




