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Lecture Yo,2 - Attributes 22 States.

Part Soveréign States - States which are dependent an other

States in respect to the exercise of certain rights, egssential to

perfect external sovereignty have been termed Semi-Sovereign

States. As that term means an equal division only of
sovereignty. the phrase Part-Sovereign States is said to be
better and more comprehensive in description.

Three varying conditions may exist with respect to
Part-Sovereign States:

The first is when a definite political community is

gbliged to submit itself habitually in matters of import-
snce to the control of another State. ¥hen in this con-
dition the Community which is Part Bovereign is said to be
under the suzerainty of the other State, Bulgaria, Egypt
and the little republic of Andorra are examples of Part
Soverelgr States of the present day. Korea was in the
same state towards China and Thibet is now a suzeralg State
of China.

The second condition is when a State is a menber of the

1oese form of Confederation known as Staatenbund, whose mem-

bers while giving the major portéon of the external relations
to the central autherity retain certain portions for them-
selves, The members of the 0ld German and Swiss Confeder-
ations were examples of this species of Part-Sovereign States
but the Present German and Swiss Confederations have be-
come cldser unians,

The third condition in Wwhich Part-Sovereign States ex-
ist is that of permanently neutralized States like Belgium,
Switzerland and ILugemburg. Theg are pgenerally considered as
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fully independent States but as their very exlstence and
independence are guaranteed upon certain conditions by the
Great Powers, it 1is difficult to call them fully sovereign
States, Thesa conditions are thag$ they refrain from all
belligerent operations save such as are necessary to pro-
tect them from actual or threatened attack,

It may not be out of place to explain how they have
attained their anamolous conditions by a reference to their
history.

Pirst as to Switzerland. This country, composed as it
is of peoples srpeaking three Sdesa languages, no one peculiar
to itself, was originally the Swiss Confederation, Main-
taining itself as such both as to its independence and neu- g

traglity from the time of the peace of Westphalia to the Frenbh
Revolution; in the latter era, in addition to its internal

troubles, it was overrun by the French,Austrian and Russian
armies, After the great overthrow of Napaleon in 1815,the
Five Great Powers signed a declaration in which they recog-
nized the perpetual neutrality of Switzerland and guaranteed
the inviolability of its territory, which was to be defined by
the Congress of Vienna. Tonthe strength of thés combina-
ticn and declaration of the Powers the Swiss have added a
strength of their own in an efficient and well equirpped force /
ey ONR., No case of a violatiocn of their territory
has occurred since 1815,

Belgium was united with Holland by the Conpress of
Vienna, but in 1830 the Belgians rebelled against the House
of Orange, This led to the Interventien of the Great Pow-
ers, a French attack upon Antwerp and an English Blockade of
the Schewldt. Pinally in 1831, the Powers by treaty agreed
to recognize the Kingdom of Belgium, but Holland and Belgium
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Jdid not come to terms tintil 1839 when their agreement was confirm-

ed by treaty by the Great Powers which treaty guaranteed the
independence afid neutrality of Belgium and required it to
refrain from interference in the conflicts of other Staies,
This obligation has been fulfilled by Belgium and so far it
has itwmeed€ been free from attack, The last of the Eurcrean
States to be permanently neutralized was the Grand Duchy of
Luwxenburg,

After the downfall of Napoleon I, Luxembourg was added
to the domain of the King of Holland as a separate and inde-
pendent Btate and also a member of the Germenic Confederatian,
Jts capital was gariisoned by Prussian troeps until after
the disruptien of ihe confederation in 1866, France objec-—
ted to the presence of the Prussian troops in the Capital and
demanded their removal with war as the alternative in case of
refusal,

A conference of the Great Powers held in London set-
tled the question by making the Grand Duchy a permanently
neutralized territory. The fortificatio@?of the capital
city were to be demolished and the Prussian gabrison with-
drawn,

Belgium, as one of the States concerned, took part in
the conference and agreed to the conditions of the treaty but
was not allowed to sign the treaty on the ground that as the
treaty guaranteed on the part of the signatory powers neu-
trality to LuxemburngBelgium beinga—permarentiy-routrad-
Ied-SHabe was eonsidered—as unable to enter into any agree-
ment which might invaolve on her part the use of military
forces for # purpesesother than that of self defense.

"this important indication", says Lawrence,"of the nat-
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ure and extent of the obligations attached to a neutralized
State by the public law of Europe renders the Conference of
London memorable from the point of view of the Jurist, PBut
it also possesses & further title toc his regard. The five
great powers apreed to invite Italy to join them in sending
representatives to deal with the matters under consideratlion.
Their invitation was held to raise her to the rank of a Great
Power. ©She has acted as such on all subsequent occasions;
and her elevation seems to show that among the functions of
primacy performed by the Great Powers must be reckoned the
addition of fresh States to their number by a process of co-
cptien."”

On the death of the King of Holland in 12890 the accession
of his daughter prevented the ruler or sovereign from acced-
ing to the Duchy of Luxemburg, females, by its constitution
being barred from succession. But this has made no différ-
m#lgx-ence in its neutralization and it passed through the
peried of the Franco-~German War until the present time with-
cut any change in its.state,

The limitation then of the external sovereignty of the
neutral states as to war and Ex in fact to an extent as to
existence places them #n the class of Part Sovereign States,.

They are under the protection and control of the Great Powers,

Fquality of States.

A1l S&ates - sovereiprn states - are equal in the eye of
international law as to their legal rights. I.ike men whose
equality was proclaimed in the Declaratien of Independence
this equality does not mean of course equality of strength, of
power and influence. Power and influence =ounte in a communi ty
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of individuals and althou gh Holland and Russia, . Germany and
Greece are equal in the eye of International law so far as
rights and regulatigﬂi.are concerned as a matter of fact
weakness in States atd weakness in individuals tellsagainst
them.

The Concert of Europe is the rule of the strong,azgzimes
it prevents war, but it also &t times fosters the unworthy
States -and prevents proper intervention in behalf of the suf=
fering.

The position of the United States towards the other
Amerigan powersg and especially with reference to the non-Amer-
ican powers in their relations towards the weaker American
nationalities is that of a leading one somewhat analagous to
the primacy of the Gréat Powers in Eurepe.

The question again presents 1tself as to the standing
of the Oriental States particularly those of the extreme
Qrient, China, Japan, and Korea.

The late actien of Germany in demanding reparation from
china in excess of the usual jndemnity extorted for the murder
of missionaries brings this matter to the front again.

ao far as Japan is concerned she has endeavored with fair
success to follow the tenets of Internatienal Law 1n peace
and war, Her government Tfor the present 1s strong enough
to do this. She has been able to kake new treaties with
most of the civilized States in which the privilege of ex-
territoriality is renounced. Practically with the end of
this exterritoriality a general opening of the country and 3in-
creased freedom of lntercourse will follow,

with China it is different. She is weak internally
and externally. The ruling dynasty is an unpopular one
Bspecially in the south, She pas always been subject to

pressure from the civilized powers. MNo response is made vol-
#2 - 5,
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untarily and spontaneously to reaquasts for punishmentg of
offenders against Buropean and Americans and pressure has tc
bs hrought to bear and & show of force made.. Punisgment by
money indemmnity or even by execution of the culprits does not
seem to have & permanent effect - will loss of territory be
any more éffect? Without examining into the motives of
the Osrmans which it must be prasumed was‘ggiﬁgggﬁ)by land

hunger, it may be said that thae attitude of no nation to

On st
gchina, is that of & highly uwivilized qtate towaras another, &=

b,

creat Britain with her opkum wars and her general press-
ura for commercial and tariff purposas, ¥France with her Cochin
china Policy, Oermany With her shangtung policy of occupation
and Finally the United States with her exglusiorn policy of
chinese subjects all act towards China in a way that the
strong act towards the weak, Besices China in her weak-
nesg justifies to an extent her treatment. She accepts the
ex-territoriality of foreigners, she ig slow and weak in her
b7 SO

tnternal administration and in her indennitiggb in time of war
ghe fails to use the laws of war as we%?a;;ffgéu:égg}al prin-
ciples of international law, o |

In fact "China®z as Dr. Holland says,"has given no lndi—
cation of her acceptance of the usages of civilized warfare,
and although she waa_prepared to exercise the rights con-
cetded to balligarents against neutral cOmMmMerco, took no steps,
pv ssteblishing prize courts, to sacure vessels engaped in it
from impreper mclestatiom, X X X X X The Chinese have
adopted only what I have already described as the rudimentary

and inevitable conceptions of international lsw, They have

shown themselss to be well versed -in the geremonials of
#2 rJ 6‘
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Embassy and the Conduct of Dipladmacy.”

There are certain righte and duties of a primary nature
which pertain inherently to a State which may be termed the
fundamental rights and duties.

The great fundamental rights of a state are:

1st. The right_g: independence and legal equality

among other states.

2nd. The right of self government, with absolute

and exclusive jurisdiction over its own territory.

3d., The right 2{ self preservation, which 127

cludes the right to continue and develop its exis-

tence.
4th. The z}gﬁt_ipﬁbg}g and acquire propetty.
1st. In dealing with the question of sovereign states we

have already discussed to a consideravle extent the fundamen-

tal right mentioned as the first - i.e. the right of. indepen-

dence and legal equalijy ameng other states.yn consequence of
S & e e 2D E

_—

the limitations placed wpom-me by the limited himber of lec-

tures, which in turn is a result of the limited time of the

P
summer®s course, I wi¥: not treat the matter under this head
it ’
to any greater extent buE\pasgdto the 2nd fundamental right

2nd. that of self government, with abgolute and exclus-

DEEET I T I

jve jurisdietion over its owm territory. A State being in-

&;bendent has & right to live its life in #ts own way. 80

long as it refrains from interfering with the equal rights of
other states to do the same, Thus a State may place itself
under any Torm of government it chooses and form its society
upon any model, Having formed its own government it can
through that government exercise its Jurisdiction over its own
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territory to the exclusion of any other authority., It has
included in this fundamental right
v

The right of jurisdiction over all persons and things
within its territory.

fav}
-
]

The right of jurisdiction over al) its ships on the high
seas.
3. - A certain limited jJurisdiction over its gubjects or cit-
izens abroad - as in China, Japan and the South
Seas, and
4. - A jurisdiction over all pirates seized by its own vess-—
els,

There are a few exceptions to these rules of jurisdic-
tion which will be menticned farther on,

The third great fundamental right that of self preser-
vation which includes the right to continue and develop its
exlstence, includes also many more thinges and is probably the
greatest of all the fundamental rights.

It is not only &a right with respect to other States but
8 duty with regard to its own constituent rembers and as
Wheaton says "the most solemn and important which the State
owes to them."

Among the rights included in thds fundamental right of
self preservation is the right of self defense. This
again includes the right fo require the military service of
all the people, to levy troops, maintain a navy, build forti-
fications and to raise money to provide for all these purposes

As Wheaton says,"In the exercise of these means of de-
fense, no independent State can be restricted by any foreign
power. But another nation may by virtue of its own right

of self preservation, if it sees in these preparations, an
#2 - 8.



accasioh for alarm, or if if anticipates any reszihle danger
of agbrassion? demand explanations; and good faith, as well
as sound policy, renquires that these inquiries, when theyr are
reascnable and made with good intentions should be satisfactor
ily answgred.;

Mutual rights of self preservation and self delense
heve caused linmitatimns to be agreed upon by treaty between
Statesn, Thece have taken forﬁ as in the razing of the for-
tif lcations at Dunkirk,France in 1765, as to tha establish-
ment of arseuals in the Black %e& after the Crimean Yarj and
by erranggment Letwenn Grer~t Eritain end ourselves as to the
1indted sizZe and numbar of the naval veasels to he maintained
upon the great northern lakes.

The ripht of a State to increese its national domain
1tswealth, pupulati@n? and power br all innocent and law-
ful means, such as the pacifiec acquirement of new térritory,
the discuvery and sattlement oI new countriss, ths extension
of its commerce and fishories, the improvement of its Tinances
arts,agricultureynte, follows from its ripgnt to continue and
develor its sexistence.

Tha fourth fundarmental ripht to hold and acquire preoperty

-

hasra genoral andi%pecial reaning. In a spocial way it means
fhe right to‘holdiand acqitire such nun-ﬁerrihorial property
as museums anc other public puildings, forts arsenals, and
dock ;ers, vessels arrss tools, pictures, &c., The=e are
non-territorial passeéssians, In 2 penoral way it moans

the contiol of the land apd +he water within the limits of

. SRS

y G 507y 0O he St 31 8 wit
the %errltory of the ate, o the sea withir threatnide

Timit of its low water shore line; of the narrow bays that in-
dent 1ts coasts and of the narrow straits entirely within
its territory. Though the State may mnet be distinctly a
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proprietor of its land, it still holds a proprietary right
over its territory so far as other nations are concerned and
by the law of eminent domain can claim under certain condi-
tions such portions of its territory as it may deem necessary
for 1ts purposes,

The primary obligations or duties that may be held to

correspond to the fundamental rights of a State are those

of good faith to all concerned; states and individuals, a
o ——

readiness tqﬂzedress wrongs; a proper regargt for the dipnity

and rights of other states and 3 general good will and cour-
e e —

tesy towards then,
__._.__—-—-—'—"_"_——

Recognition of Wew States,

The commencemeft of a State as a subject of international
law dates from the time of its recognition as an independent
state by existing sovereign states.

New States can become such in three general ways.

1st,. Unciviltized countries by attaining a sufficient
degree of civilization and of performance of duties so as to
be considered as eligible to the family of nations. Such as
Japan,

2d. States formed by civilized men in hitherto uncivil-
jzed countries - such as the Congo Free State and Liberia.

3d. States whose independence is recognized as a result
of successful revolution - such as the United States and the
South American States,

The first two metheds require no further discussion;
they speak for themselves.,

The third method is the most frequent method in modern
days of the formation of a State. But to have any claims for

recognition as a separate nationality it should have the attri
#2 L 10-



butes of a sovereign state as defined in the last lecture. It
ghould ws& possess and control a fixed territory, within which
there is a definitgly organized government, ruling in & civilized
manner, controlling the obedience of its citizens or sublects

and duly authorized by them to carry on dealings with the exis-
ting soverbdgn states.

The recognition of the States should be a recognitiog of
thes;:}acts, noﬁ?gn expression of sympathy or pubRic policy.

It should not be premature for that is bath wrong and offensive
to the mother country:; but when the contest is virtually over é
recognition is not inconsistent wwith the maintenance of peaceful
relations with the mother country. The recognition of indepen-
dence by the mother country is not nesessary as a final act for
the revoluticnary community but it is of great value as a con-
clusive aevidence of the consumation of the independence of this
community.

The methods of recognizing a new community are various but
the common method is either by the establishment of free and com-
plete diplomatic intercourse or by the negotiation of treatiss.

A premature recognition by one state of a rebellious
community is generally followed by war upon the part of the

mother country against the recognizing state.

Effectn of change of nationality upon
obligations and property.

As a general rule of international law when a new state
is formed by a separatiin from another state the general rights
and obligations remain with the parent state, ILocalized property
rights and obligations placed within the territory of the
new State go with it, Spacial conventions can of course arrange
for an assumption proportionately of the debts and obligations.
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Private rights and obligations are not affected by revolu-
tion, conquest or cesslon of territory.

thief Justice Marshall reflects the continuous policy éf
the United States towards changes in goévernments and rulers
when he says "The people change thelr alleglance, their relation
to their anckent sovereign is dissolved; but their relations to

eaeh other and their rights of property remain undisturbed.”

Belligerent Communities or de facto governments,

A belligerent community is a civilized political organiza-
tion that has by successful hostilities, or otherwise, establish-
ed itself to such a degree , over Tixed territery, that it is

xp a SELZ
the de facto government. It can not justly be recognizeqhif
the struggle is going on with the parent state or Tormer govern=
ment, for it lacks the assurance of permanence. It howevar
levies armies, possibly equips vessels of war, and carries on
war in a regular and civilized mannef, and those States brought
into contact with it must define its status with view to its
operations nand its commercial intercourse, In the case Just
described the community is entitled to a recognition of belli-
gereancy, which gives the community all of the rights and obli-
gations of a state so far as warlike operations and commerce is
concerned - but no more, Its armies-are lawful belligerents,
its ships of war,—lawful cruisers, its maritime captures-are
valid, and ite blockades~legitimate and proper. But the bel-
ligerent commuw-nity has no standing in a peaceful sense, its
intercourse with other nations must be unofficial and 1nfprpa1,
it cannct negotiate treaties nor accredg?fg?;iOmatic migg;;;:;:

Practically the same questions of international law come
up in all rebellions whether it is an attempt of & coldur or
community to obtain its independence or that of a party in a
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state to overthrow the existing government with a view to ful~
fnr in its place, !

Before a rebellious community or party attains the posi-
tion of a belligerent communi$y it is generally foar—a—tbme in a
state of insurrectien or insurgency.

The positien of insurgency has until late years had no
standing in international Law, Theyh—Operationqnwere not,
sand are not yet considered as war, there are no neutrals le-

! =

gally speaking and their ohxdrliess afloat were defined as plracy
The tendency of late years is to give them at least freedom
of action afloat and the status of insurgentsa as pirates may
be said to have disappeared. Certainly thgyuﬁo not receive
the penalty of piracy as to persons.

In view of the insurrection now existing in Cuba anéfgis—
cussion of the propriety of according to it the status of belli-

President,
gerency it may be well to guote the words of Gened3 Grant in

1875 eight years after the outbreak of the former insurrection
in Cuba. He says in his annual message for that year "T fail to
find in the insurredtion the existerce of such a substantial
political organizationy, real palpable and manifest to the world,
having the form and capable of the ordinary functions of govern-
ment towards its own people and to other states, with courts

gor the administration of justice, with a local habitation,
possessing such orBanization of force, such material, such occu-
pation of territory, Buck makaxiad as to take the contest out of
the category of a mere rebellious insurrection, or occasional
skirmishes, and place &t on the terrible footing of war

to which a recognition of belligerency would aim to elevate it.
The contest moreover is solely on land, the insurrection

has not possessed 1tself of a sihgle seapart whence it may send

—- f2- 13,



e

forth its flag, nor has it any means of communicating with for-

etgn paowers except through the military lines of its adversaries. |
No apprehension of any of those sudden and difficult complica-
tiond which a war upon the ocean is apt to precipitate upont the
vessgis, both commercial and nationalrand upon the Consular
officers of other powers, calls for the definition of their
relations to the parties of the contest, Considered as &
guestion of expediency., I regard the accordance of belligerent
rights . still to be as unwise and premature, as I regard it to
be, at present, impossible as a measure of right."

One can hardly add much to this statement as to what
gshould and shorld not be neeessary to a conditiém of belligerency
For after all it is conditions of affairs, matters of fact,6that
are required before a recognition of belligerency can be given,

T. 1. Lawrence gives these conditions when he says -

nPwo conditions are necessary (1) The struggle must have
attained the dimensions of war, as wars are understood by civil-
ized States, and (2) the intenests of the power which recog-
nizes must be q%fected by it."

Insurrectf%n upon the part of a fleet without a port or land
basis sedms too ephemeral to entitle it to recognition of belli-
gerency. Events in such case %ﬁg:ﬁEhange the sffﬁﬁg of affairs
either by the acquisition of ports and territorxﬂor by the dis-

appearance and collapse of the insurrection.

Territorig;.Property_gf_g State.

I+ has been already said that the territorial property of
a state consists of the land and water within that portion of the
surface of the earth which is claimed by the State. When a
watercourse runs through several States each owns the part within
i$s boundarileswhile if the terr%tory of the States be respect-
#2 ~- 14 -
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ively on opposite sides of a water course each
owvns to the centre of the navigable channel. The same nholds
good of frontier lakes. Along the open sea coast line
the territorial property extends to f&a three miles fron the law
water mark, Spain has repeatedly claimed a gix mile limit off
the coast of Cuba but this claim has been repeatedly denled by
the United States and Great Britdain., Narrow bays and estuaries
and straits where shores are both owned by the same state and
are six miles or less wide are also enclosed in the territorial
jurisdiction of a state, A State also is entitled to possess

+he islets fringing 1its coast especially 1f they are formed by

deposit from its rivers, they are also held to be necessary for

- her safety and protection,

There ¥s an undisputed right for purposes of navigation
or what is called innocent passage on the naﬂégebée waters of a
country or thraugh straits like those of Magellan which connect
two or more free and unappropriated bodies of water, Though
this aazgézggﬂof navi-gation is free to merchantmen it does not
extend necessarily to vessels of war and a Stabe has always the
right to refuse access to its territorial waters to the armed
vescels of other States if it chomseéf%o do, s».

Ports and roadsteads are under the sole jurisdiction of
the State in whose $arritory they are incorporated. This terri-
tbrial ownership gives the gtate which possesses it the righté to
declare the ports free or closed to vessels of all sorts and
free or clased to%;::d%f war only. A port open to cormmerce
is tacitly considered as accessible to alltig:E:uBf vessels of
™ other nations. There are and have been special reasons which
lead States to refuse vessels of war admission to certain ports

or which allow such admission with certain limitations as to time

of entry, number of vessels and places of anchorages.
#2 o 15-
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v1adivonatoc§ 4 vassela, Spezzia no—war, and
inner harbor of Signapore none,
See also Special order No. 54 - 1896, as to the uses of
Frapch harbors in tome of war,
It is customary for local authorities to direct that
parts of harhora bo reserved for commercial or national purposes;
for toppadoss or other local defense and to forbid certain an-

their
chorages %o vessels of war on ascount of 6GBRé-explosives.

Bxceptions to the Rule. of Territorial Jurisdiction.

In the early part of this lecture it has been given as a
undaneri8al right of a Soveraign State that .t has absolute and
exclusiva Jurisdiction over all persons and property within its

limits. There are some Tew well defined exceptions to this
rule which will now he discussed, the firat tobe treated will

be known as immunities., These immunitier are traceable to the
consent of the state and have grown up with the sxtension of
intsrnational courtesy. They are the irmunities shown sovereigns
diplomatiec agents, shipsef war, and merchanf veszels,

The exemption of a sovereign who is naturally in the posit-
ion of a guest, from ﬁrfegt or detention within a foreipn terri~
tory iz an immunity which explains itself as a matter of cour-
tesy due %0 his official. importance and dignity,

With the extension of diplonatic intercourse and with the
positions that diplomatic apents helé ashreprasentativas of the
soveraign the immunities of soveréigns.wera graduallynextended
to diplomatic agents, Although Republics have now ambassadors
ag well as Kings and Emperors, the svstem still holds, and be-
sides the traditiana and customs that favor it thare are the
additional grounds of courtesy and,expediency,and the dignity of
state,
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These immunities to Diplomatic agents exempt them from the
criminal and oivil jurisdiction of the place of their residence.
The only crime for which an ambassador can be arrested is con-
spiracy apainst thd safety of the State and for_thia he may hbs
sent out of the State., The immunities of Diplomatic &aents
extend to their families, to the members of their official suite
ahd even to their servants.

There is soms questicn as to the status O{igiplamutic
agent travelling to his destination through the territory of
states with whom his country is at peace, Ccther tﬁan kder1em
¢ the one to whom be is accradited, As a matter of strict
right it is®probable that he is only entitled to the consider-
ation of an ordinary traveller. As a matter of courtesy &nd
friendship it is probable that his character as an agent would
be recognized in the third country unless his stay is unduly
prolonged therein, Cormissioners appoipted to carry out any
treaty stipulations have no right. to diplomatic immunities.

The re-idence of an ambassador or'diplomamic agent is
regarded as inviolable except in cares of great extremity.
defferent States £Z§§E$’as to the extent of the immunities of
the Ambassador's residence. France for instance holds that the
privileges of this residence does not extend to acts done within
it affecting the inhabitants of the country in Which it exists.

Great Britain c¢laims the right of arresting servants of
the embassy within or without its limits, The position of
Great Britailn and France in repgard to these matters is consider-
ed rather exgeptional though the limit# :? the impunity of the
realdence aég not well defindd, Froedom of religious wor=
ghip is permitted within the Ambassador's residence even Wwhen
otherwise prohibited, Subjects of the country are not allowed
| to ettend if such attendance would be in violation of the law of
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of the country, The resicdence is free from taxes but
not from charges for light and water,
A Qb liiee ~fo

A singular matter occurred‘with respect to a Legation
in London which may he of interest. An educated Chinaman
named Sun Yat Sen fharged with conspiracy against the
Viceroy of Cantany had fled from China to the United
States and thence to l.ondon and was seized in or near the
Chinese Legation and detained there as a prisoner with a
view it is said to have him taken by night to a steamer
bound for China.

w—wé W&’L/
Naturally this was consIdered an abuse of the immuni-

Z»
ties allowed an Ambassador and his embassy, & such immun-
ity giv1é7no right to exercise either powers of impris¢mment
or those of criminal jurisdiction, The English govern-
ment finally demamded Sun'’s releaseé which was complied with
by the Chinese Embassador.

Consuls are not as arule clothed with diplomatic
powers hence &are not entitled to the irmunities enjoyed by
by diplomatic agents, In the non-christian and semi-

§ however as
civilized countrieﬁﬂthey are clothed with jJudicial func-
tiens they have to a certain degree privileges like diplo-
matic officers. Besides their prerogatives of jurisdic-
tion, they enjoy the right of religious worship and to an
extent the right of asylum, They are exempt from both the
civil and criminal jurisdiction of the countries to which
theyv are sent and they are protected in their household
and consular residence, They are exempt from taxation, $o0
far as their personal property is concerned and in general
from all personal impositions that arise from the char-

acter or quality of a subject of the country,

Consuls ﬁ;ve no claims .under international law to any
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foreign ceremonial and have no right of rrecedence except among
tha Consular hody of the pdace and in their relations to the
army ard navy officers of the#r own country, The precedence of
' congular officers among othars of trhe same ;rade of the Consu-~
lar tody of the place depends tpon tha date of the roespective
exequators,

A cons»)! not cngaged in business who is sent to a Christ-
ian or civilized country has the right to place the arms of his
governnient over his door. Permission to display the national flag
is not a matter of right.. though if is usgually accor’ed, and is
often provideda by fireaty or corventjon. A Consul under the cir-
cums t&nces named can claim inviolability for the archives and
official property of his office and their exemption from seizure
or mrxamination. He is protected from the b:lleting of sol-
diers in the Consular rasicdence and he can claim exemption from
services on juries, in tha nilitia and fronm éther public duties
required Erom the citizens of the country to which he s sent,
The Jurisdiction &llowed %t0 Consuls in Christian countries over b
dlsrutes between thelr countrvmen is voluntary and it relates ;
more ecrocially to matters of trade and commerce,

! Consular convention is generally made with every country to
whieh conguls are rent and under these treaties or conventions
other privileges are axercissd, hut so fur as international
law is considered the JIrmunities are as given ahove,

If the Consul is encared in business and esapecially if he
is a sublect of the State in which he officiates, his privileges
are still) further curtailed and so far As nhis personal status 1is
concernad it is doubtful undor international law whather he can
claim any immuhity tevond that of any other sublect.

You are all aware how extensive the immunity is that ex-
tended to vessals 0f war in foreign ports and harbtors, but it can
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hardly be realized tlat tne coctrine
of this irmmunity was fin&lly acceptad less than a hundred voars
ago and is based in its fullness upon & cdocision of our own Chief
Justice larshall. 1In 1810 in delivering the judgment of the Suy-
preme Court in the famous casa of thehExuhanse:le placed permis-
sion to enter & Tareign harbor ipon the Lround'of implied license
and atier stating that a ship of war could not do her duty to
her own country 3f she were sublect to other authority, he said,
"The implied license, therefore under which &uch & vessel enters
a friendly port may reasonably be construed, &8 containing an ex-
empfion fram all). tha Jurisdiction of the sovereign within whore
territory she claims the rites of hospitality.m"

Attornev General Cushing sajd at a later date (ir 18:070)

that the courts of the United States had adopted unacuivocably
"the .doctrine that a puhlic ship of war of a forel;n sovereign
at peaca with the lInited States coning into owr ports and cearean-
ing herself in a friendly manner, ls exempt from the lurisdic-
tion of the country." "Thig view" gavs Ifr, T, J. Tawrence,the
latest English writer upon Irternational ILaw, "is shared by Brit-
ish and Ame&rican writers of raepute and hy &lmost all of the In-
ternational Jurists of Contincrtal Burope, Indaen it may be
said to have been adopted by the publicists of the civilized
gorld, x X X x 1If International I.aw is to be deduced
by practisa. the contrnvefsy on this point is &t &an end."

The irmunity pertaining to a ship of war exte¢ids ‘o her
hoats I1tt ends trare; whan the officers or nmen ol a verrel 1land
or are on shore hoats they are under the local Jurisdiction,

There are other limitations to the imunity given to foreign
meh-of-war, A vassael) of war must not arrear as a disturbing
arency in the ports of a friendly State; she muat conform as
previously stated to the rulear as to quarantine, anchorages,
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ricoring, lights. &c. She is however freo Trom visitation and
examination by Customs Officers of thea foreign port.

A¢ mentioned previously the State has power to prevent the
entranca of forsign men-of-war in ite ports, to limif their num-
hers, or their stay and such vessel may be ordered to depart
or if necessary force can be used to exrel her, fret- off Tt

ot ceond Ytee0 Oy fnvfinl]

As t0o the irmmunities cf merchant vessels in Torelpgn ports
they are verv slisht and are confined tg the internal order and
discipline of tha vessel, TheAd- is & tendency on the part of
foreipn authorities to interfere-as litwle as possible when ves-
sels are in tha stream and the peace and good order of the port
is not disturbed,

Until this hendency becomes accepéed the position of the
United Staras, and most maritime countries, is well stated by

late
the Chief Justice Walte when he said:- "As to the pgeneral laws

of ;;tinna, the merchant vessals of our country visiting the ports
of arother for the purpose of ftrade subject themselves to the

laws which povern the port they visit so long &s they remajn and
thir as well in war as in peace, unlass it is otherwise provided

by treaty.”

Ripht of Asylum

In leputions and consulates there hasg grown up a usage
in Spain, South American countkies and in #wv semi-civilized
countries of affording asylum to political refugsees. The posit-
jon of the United States is thim respect ic one of toleration
rathar than encouragsment and thongh it is indisposed to forhbid
its apgents to deny temporary shelter to persons whose lives are
endangered by mob violence or hy a coup d'etat it will not
permit its diplomatic or consular reprasentatives to offer much
asylum or encourage a resort to ifta consulatefand legations

for that nurnose. #£2 - 21
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On  board @ide the policy of the lUnited States towardsa
refugeas ia rmich the fame. For criminals or persons charred
wlth non-political crimas such asylum is fortidden, Such
criminal cannot be arrested on board ship by fthe local anthorities
but he should not he receivedﬁorfﬁf received should he landed
as soon as his character is détermined without waiting for the
tedlious delavs ol axtradiktion, For political refupess the
rule 1s much as it is on shore at lepgations, where local usare
pernits it, and humanity requires it, asylum can be permittcd
but officers of the navy ara not ™ directly gor fndirectly to
of Ter such asylum to political refurecs,

As to merchant vescels there is no right or correct usapge
aljowing them to afford asylum to politfical refugess, Sublect
as thoy are to the jurisdiction of the oountry in whose watei's
they happen to be ihey are not free from visitation ~—————~_
for the purpose of arresting the political or criminal refuges,
The question of tha merits of the case does rot enter, no matter
how wniust the law, or despotic the government, the ri ht to
afford refuge does not exist with merchantmen, 5 Tawrence says
"The local law appliesto them, they ara under the ldcal juris-
diction and the local authori“ias may enter them and arrest any
of their subjects they mav find there ,”

The case of Barrundia comes in this category;but with the
fact$ not generally known that Harrundia hed beecn for sorme time
fomenting d#isturbance against the Guatemala'?bvernment an&fiz;ico
had been asked by the United States government at the instance of
Guatemalﬁ_tn prohihit nis operations based upon ‘exican soil
against Guatemals, ' With all fhese circumstances infview, with

b pctiinrt | ‘ ) oo
the fact oan war existing between Guaterals and Salvador and
furthar circumstanceg that Barrundia wifh an aid was,—&an+ it is

fedbr to beliove,, ~ws en route to Salvador to aseist in the ww-ar
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e s apgainst Guatemala, no one c&n propsrly

/N O s it
queation tha right of (Guatemala to arrest Harrindia within, e
~ rnoss bl rra .
e deiax Lta own ijurisdiction, uron thehAcapulco or_any other

foreipn ateamer,
That this ripht extends to firdng upon a foreipn

stearner Trom a Tort or hattery within the Jurisdiction of the
a‘:mm o loiie
territory of a stute scems to have hean decided s0 Tar as the
5 IPryas '
United S*a%es la corcarned in 1893 with respect to the Costakica

. ”
at Amapsls, Honduras wkan she carried off Genarsl Bonilla, a
And et pcoes
political refugee Tron Honduras. In this case when other lives
fereat
arnd property wss leopardized the linited Stater profested and de-

ninded an apology which was promphtly tendered,

Territoriality in Bastern Countriesa,

Thare is an exqeption %o the ordinary rules of territorial
jurisdiction which rosta upon treaties and not upon interpational
law and that is the case of subjacts an d citizens of Tully civil-
ized states when in seml=-civilized and other countriaes like China
Japan, Korea and Siam, #» also in the Barbary States or thosa
that are still Jincdependenty in Turkeg,and in certain islands in
the South Seas,

This pruactiés arises either on aceount of the defective or
unusual to nsfc!arﬁcter of the adriristration of justice, or on
acconn® of the inferior rositions assirned to Christians by the
tohamedan Coce. Thia cession of jurisdiction over Christians
comes b direct treatr or conventjon from the Covarrments con-
carnaed and will soon cease z0 far as Japan is concernad by tho
racont revisions of its Fforelpn treatles, The Jjarisdiction
ovar foreirners in thess ccountrias 1::§;16 by the Counsular Gourts
with hoth civiland oriminal jurisdiction, In case of crimi-
nals the person charged aes such is tried in his own court, if

the criminal is a sﬁbjact of the locel sovereign,he is tried in

p3



the local courts; bhut in cases hetwemn subjects of various coun-
tries the case lg triad in the Consular Court of the deflendant
while gensyally in civil matters hatwean a Toreipgner and & nasive
the trial i) hefora a mixed tribunal, In Frypt a system of
mixad “ribunals have taken the rlece of the Conzular Gourts

\ b U becles
sinces 18745, Thare are var:afionﬁAin each courntry ag provided

We will now tale up the subjact of thre Jurisdiction of a

hy treaty,

state on the high seas over its persons and property, meaning by
the hirh seas the navipable waters of the verld, outsice the terrs
torial limits of any state, The persons and property concernd

must he carried under the flaj of the State e¥ircizing lurisdie-

tion,
Claima fo dominian over the hirh seas or any pert of
Low _

thom may be =ajd to have been fiven up andﬂhavo no lengér stuand-
A

ing in internationsl law, The last cladims were those of MNenmark
for the exclusive Tishings rights of alarpe area around Icﬂlaan
and those of the Unitad Rtateé ovar a large portion of the Fering
Sea For the preservation of the seal flsheries, The ¢laim of
Dennark was relinquished finally in 1872 and in 1892 the Inter=-
naftional Toard of Arkitration sitting in Paris deciced that the
control of the United States ovor any portion of the Rering Sea
Tor any purpose was limited to the enclosad bays and gulfs of
Alaska and by the nmarine leapue along its shores,

A sovareipn state has nole jurisdiction ogver ithe pub=-
lic vassels on the hiph scus. This 3s absolute and does not
pernit the right of search or evamination in pezce or war, The
reasons ara self evident and are inreremt with the tunl+tles of

sovereipgnty and equality of an independent State,
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As t0 marchant vasséls unon the hipgh epeas international
law lays down the rule that each State exercisss Jjurisdiction
over its own, and has no authority over those of any other nations
unless thay have assumed the character of pirates or unless in
time of war they have vioclated the rights of neutrals in Wnich
casa they are liabhle to oapture, trial and condemnation by the
offanred bslligerent, Jurigdicftion over vessels of its own
upon the high seas carrias with it complete furisdictiun over the
persons and property on board whether they are foreign or not,
and whether tne persong& are ssamen of passengers, Any crime ias to
be tried in the courts in the country whose flag is carrisd hy
tha vespel concerned,

Tha s0 called right of ssarch which led to fthe war of 1812 Et:}

of chery ret o orte

hatween treat Fritain and the linited states was 5% g
ckhnﬁﬁn;iiu:the Eritish claim fo take from Americen vessels,
British, and naturalizod{,seaman of British origin, under the then
held doctrine of Indellible alleglance. 7Tt was really an axorcise
¢’ Jurisdiction and the execution of Zritish laws upon the decks
of American merchantmen or American territory, In 1842 Mr,
Webstar upon the part of the United States sald xhax the Tast
word stating that tha U,8, would not allow it, and though the
claim of the right has never heen formally abandoned by tne Brit-
ish Government; it has ahandoned the claim of indelible alleg=-
iance and all modern Bnglish writerg upon International Taw
consider #ha claim of the ripht of impressment from Foreign ves-
sels 23 indefensible and not likely to bes revived,

A vesral of wvar may be sald to have the right of appruach
with respect 0 another vesszel of war though this must not
he done in an offensive mENN6T unless there are strong reasons
Tfor suspecting &n enermyv or pirate, A vessel of war can be al-
most always known to he such by har extsarnal appsarance, her armi-
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ment, and the militarx appearance of har crew, In adcition

tine flag and pennant give wa clew, If doubt is s%ti1) en-

tertained of her character this is s50lved in a legal =z=anss
_ o, che

by the word of tha Commander or the Cormission of the Riate

whosarflag is carried,

The cisplay of the flag of the State by a merchant

or private vessal 13 prima facle evidence of her nationality

lagal evidence i'a found in the papers which she carries

which ara issued only when the lawg of the country are com-
rlied with, The requiraments of papers as to vessels of the
Uni ted States and other countries will be founnd 16 the append-—
Clit tua et baeed oo 2.

1x_tq\$now's lectures, A change has been nmads since

this publication by the enactment of a law requiring all
vachts in the future to ba huilt in fthe United “tates

in order to have the right or license to Ffly the American
flag.

Vessaels abroad stil) retain the right te carry the
Amsrican flag when owned bty Americans cltizene, the flap
being the evidence of the ownerskip of the property and
antitling tha vessel %o the pfopection of all consular and
naval officials, The ves=el is not however a documen=-
ted vessel of ths United States and cannot legally import
gfoods from foreign ports to the rorts of the United States
and also sufters certain disabilities in the coasting trade
from which regularly document ed vessels of the United
States are exempt, ;

The ri; bt t0 make zeizures heyond the three mile limit
when & merchant vessel or some person on board cocrmits an
oiferse against the laws of a foreign territory while with-
in that territory, osan only be cdons propsrly when the chase
is commenced while the vessal 1s within the three mile lim-

13 FI3 e



it or has Jusn escapad herond it, This ripght rests

more upon international courtesy than uporn international

e Piracy --

At the present day piracy in or near Civilized coun-
tries is practically extinct. In certain Asimtic watars
it may %e found #s~ though rarely practiced against Furo=-
rean or ciVIlizedIOWnorship.

A pirate has been defined as a highway robber of the
sef, Whose vessel and person is not under any acknovwledpged
authority or rational government, As the sea is the nhigh
way of all nations, he is tha enemy of all nations and uvhey
ara all in duty bound to stop his depredations,

This thon is & pirate by the law of nations., A Ssate
may howesver daclare any specific crime, as the slave trade,
piracy, by municipal law; hut in these cases other states
are not hy international law alone concerndd or charged
witn jurisdictfion,

A part of the definition of piracy would aprly to
jnsurgents uror the hipgh seas but as prevjously stated this
harsgh interpretation is fading away and nothing beyond
tha canfircation of insurpent craft as piratical has occurr-
ai in morfern tinmes. In the case of the Brazilian and
Chilean insurrections no atterpts were rade to holdéd the in-
surgent vescels in that capacity,

Cloc. A
Hall mekes a good diagnosis of thestwa—pes~o® insur-
gc:ts_%%fbiratas when he savs "It is irpossible to rretend
that acts which are done for the purpose of setting pp &
legal state &8f tiings, and which may in fTact have &alraady
succeeded in setting it up, ' are piraticsl for want of an
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gxternal racognition of their validity, when the grant of
that recognition is properly depencent in the main upon the
existencae of sudh a conditlon of affairs as can onlv be

producad hv the very actes in gquestion.®
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